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P's 1980, 1981, and 1982 Federal incone tax
returns cl ai med deductions for foreign tax liabilities
whi ch had accrued during those years. On July 24,
1995, P anended those returns to elect foreign tax
credits in lieu of the deductions and anended its 1985
return to claima refund froma carryover of the
foreign taxes to 1985. R disallowed the claim
determining in relevant part that P s change of the
deductions to credits was untinely under sec. 901(a),
. R C

Held: P s election to credit the foreign taxes
was untinmely under sec. 901(a), |I.R C. The period
specified therein comenced on the due dates of the
returns for 1980, 1981, and 1982, the years for which P
el ected the foreign tax credit.
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OPI NI ON

LARO, Judge: Respondent noves the Court for partial summary
judgnent. See Rule 121. Respondent determ ned deficiencies of
$593, 967, $13, 064, 705 and $36, 102,409 in petitioner’s Federal
income taxes for 1983, 1984, and 1985, respectively. The
deficiencies are attributable partially to respondent’s
determ nation that petitioner could not in 1995 anmend its 1985
tax return to claimfor that year a carryover of foreign tax
credits which accrued in 1980, 1981, and 1982.

We decide for the first tinme whether petitioner tinely
el ected under section 901(a) to credit (rather than deduct) its
1980, 1981, and 1982 foreign taxes.! W hold it did not. Unless
ot herw se indicated, section references are to the Internal
Revenue Code in effect for the years in issue. Rule references

are to the Tax Court Rules of Practice and Procedure.

! The parties also dispute whether petitioner tinely clainmed
a refund under sec. 6511(d)(3)(A). On the basis of our hol ding
on the issue before us, we need not decide that dispute.
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Backgr ound

Al facts were stipulated. The parties’ stipulation of
facts and the exhibits submtted therewith are incorporated
herein by this reference. The stipulated facts are found
accordingly. Petitioner’s principal place of business was in
Auburn Hills, Mchigan, when the petition was filed. Petitioner
is an accrual basis taxpayer that reports its income and expenses
on the basis of the cal endar year.

Petitioner tinely filed its 1980 through 1985 Federal incone
tax returns on or about Septenber 15 of the appropriate years.
Petitioner deducted on its 1980 through 1983 returns its foreign
taxes that accrued during those years. Petitioner clainmed as a
credit on its 1984 and 1985 returns its foreign taxes that
accrued during those years. Petitioner reported the information
shown in appendix A on its 1980 through 1985 returns, as
originally filed.

On July 24, 1995, petitioner anended its 1980 through 1985
returns. On that date, the period of limtation for assessnent,
credit, or refund was closed for 1980, 1981, and 1982 and open
for 1983, 1984, and 1985. On each of the 1980 through 1983
amended returns, petitioner clained a credit for its accrued
foreign taxes, rather than the deduction it had reported
originally. Petitioner’s 1980 through 1985 anended returns

di scl ose the informati on sunmari zed i n appendi x B.
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On its original 1980 return, petitioner included $17, 945, 227
of section 78 gross-up incone and clainmed a deduction in the sane
amount. Petitioner also deducted $16, 610,858 as direct foreign
taxes paid, for a total deduction of $34,556,085. The 1980
anmended return elimnated the foreign tax deduction, claimng in
its place creditable foreign taxes (in the anount of the original
deduction) resulting fromdirect and deened paid taxes. The 1980
amended return al so clainmed an additional $8, 686,479 of deened
paid taxes, for total creditable foreign taxes of $43, 242, 564.
The 1980 anended return reported total section 78 gross-up inconme
of $26, 631, 706, an increase of $8, 686,479 over the $17, 945, 227
reported on the original 1980 return.

On its 1980 through 1982 anended returns, petitioner
reported that the election of the foreign tax credit generated
i ncreased taxable income fromthe disall owance of the deduction
for foreign taxes and increased section 78 gross-up incone.

Those anended returns reported net operating | osses (NOL's) and
no U S tax liability against which to credit foreign taxes;
accordingly, petitioner applied no foreign tax credits on those
amended returns. Petitioner had no taxable incone or U S. tax
ltability for 1978 and 1979 agai nst which a foreign tax credit
from 1980 or 1981 coul d have been applied by way of a carryback.

Pursuant to petitioner’s 1985 anended return, the creditable

foreign taxes reported on the 1980 through 1982 anmended returns
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were carried forward and clainmed as a credit on the 1985 anended
return, generating a clained refund of $6,771,601 for that year.

The carryover also “freed up” investnment tax credits of

$38, 372,409 claimed on the original 1985 return, which petitioner
treated as eligible to be carried forward to | ater years.

In the notice of deficiency, respondent denied petitioner’s
refund claimnmade by way of the 1985 anended return. Respondent
determ ned that petitioner’s taxable incone for 1980 through
1985, and its NOL carryover deductions for 1982 through 1985,

were as foll ows:

Taxabl e | ncome Per NOL
Year Noti ce of Deficiency Carryover Deduction
1980 $(1, 073,590, 197) -0-
1981 (458, 366, 008) - 0-
1982 -0- $1, 631, 010
1983 -0- 527, 861, 679
1984 323, 669, 637 1, 356, 138, 685
1985 1, 311, 979, 860 -0-

Taking into account agreed adjustnents, the table in appendix C
shows the result if petitioner is allowed to change its reporting
for foreign taxes accrued in 1980, 1981, and 1982 froma
deduction to a credit.

Di scussi on

The issue at hand involves three sections of the Code;
namel y, sections 901, 904, and 6511. These sections provide in

rel evant part as foll ows:
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SEC. 901. TAXES OF FOREI GN COUNTRI ES AND OF
POSSESSI ONS OF UNI TED STATES.

(a) Allowance of Credit.—1f the taxpayer chooses
to have the benefits of this subpart, the tax inposed
by this chapter shall, subject to the limtation of

section 904, be credited with the anmounts provided in

t he applicabl e paragraph of subsection (b) plus, in the
case of a corporation, the taxes deened to have been
pai d under sections 902 and 960. Such choice for any
taxabl e year may be nade or changed at any tinme before
the expiration of the period prescribed for nmaking a
claimfor credit or refund of the tax inposed by this
chapter for such taxable year. * * * [Enphasis
added. ]

SEC. 904. LIMTATION ON CREDIT.

(a) Limtation.--The total anmount of the credit
t aken under section 901(a) shall not exceed the sane
proportion of the tax against which such credit is
taken which the taxpayer’s taxable incone from sources
wi thout the United States (but not in excess of the
taxpayer’s entire taxable inconme) bears to his entire
taxabl e i ncone for the sane taxable year. * * *

* * * * * * *

(c) Carryback and Carryover of Excess Tax Paid. --
Any anmount by which all taxes paid or accrued to
foreign countries or possessions of the United States
for any taxable year for which the taxpayer chooses to
have the benefits of this subpart exceed the limtation
under subsection (a) shall be deened taxes paid or
accrued to foreign countries or possessions of the
United States in the second precedi ng taxable year, in
the first preceding taxable year, and in the first,
second, third, fourth, or fifth succeedi ng taxable
years, in that order and to the extent not deened taxes
paid or accrued in a prior taxable year * * *

SEC. 6511. LIMTATIONS ON CREDI T OR REFUND

(a) Period of Limtation on Filing daim--C aim
for credit or refund of an overpaynent of any tax
i nposed by this title in respect of which tax the
taxpayer is required to file a return shall be filed by
the taxpayer within 3 years fromthe tinme the return
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was filed or 2 years fromthe tinme the tax was paid,
whi chever of such periods expires the later, * * *

* * * * * * *

(d) Special Rules Applicable to I ncone Taxes. --

* * * * * * *

(3) Special rules relating to foreign
tax credit.--

(A) Special period of
[imtation with respect to foreign
taxes paid or accrued. |If the
claimfor credit or refund rel ates
to an overpaynent attributable to
any taxes paid or accrued to any
foreign country or to any
possession of the United States for
which credit is allowed against the
tax i nposed by subtitle Ain
accordance with the provisions of
section 901 or the provisions of
any treaty to which the United
States is a party, in lieu of the
3-year period of limtation
prescribed in subsection (a), the
period shall be 10 years fromthe
date prescribed by law for filing
the return for the year with
respect to which the claimis made.

Section 901(a) allows a taxpayer such as petitioner to el ect
to credit income taxes owed to a foreign country in |ieu of
deducting them under section 164(a)(3).2? Respondent argues that
petitioner’s election was untinely. Respondent asserts that the

phrases “for any taxable year” and “for such taxable year” that

2 Wi le accrued foreign taxes nust ultimately be paid to be
eligible for credit, see sec. 905(b); see also sec. 1.901-2(e),
| ncone Tax Regs., proof of paynent is not at issue in this case.
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appear in section 901(a) refer to petitioner’s 1980, 1981, and
1982 taxabl e years rather than petitioner’s 1985 taxabl e year.
Petitioner argues that its election was tinely. Because section
904(c) allows a taxpayer to carry over a foreign tax credit for
up to 5 years, petitioner asserts, section 901(a), when read in
the light of section 6511(d)(3)(A), generally allows a taxpayer
up to 15 years to elect or change its el ection under section
901(a). Petitioner concludes that the rel evant phrases refer to
the year for which the overpaynment is clainmed on account of the
foreign taxes; here, 1985. Petitioner asserts that its
concl usion conports with Congress’ intent for section 901(a),
i.e., to avoid subjecting a taxpayer’s foreign earnings to
taxation by both the foreign country and the United States, and
that its conclusion is consistent wwth the application of section
6511(d) (3) (A .

W agree with respondent that the 10-year period under
section 901(a) is neasured fromthe years for which P elected the

foreign tax credits; i.e., 1980, 1981, and 1982.° W read the

3 At the outset, we note that petitioner relies in part on
| egi sl ative actions (including the release of commttee reports)
that occurred many years after the enactnment of sec. 901(a) to
construe the legislative intent underlying that section. W do
not do |likewse. As we stated in Central Reserve Life Corp. &
Subs. v. Conmm ssioner, 113 T.C 231, 238 (1999) (citations and
guotation marks om tted):

It is enphatically the province and duty of the
judicial departnent to say what the lawis, and the
(continued. . .)
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phrase “for such taxable year” to refer to the “any taxable year”
specified at the beginning of the sanme sentence, or, in other
words, to the year for which the election of the foreign tax
credit is nmade. The only other tinme that Congress used the word
“such” in section 901(a) it did so to refer to the “choice” nmade
by the taxpayer described in the first sentence of section
901(a). W believe it logical to conclude that Congress’ use of
t he second “such”, i.e., the one at issue, refers to the only
“taxabl e year” described in section 901(a); nanely, the year for
which the election of the foreign tax credit is nade.

Qur reading conports with the Conm ssioner’s regul ations
prescribed under section 901(a). Section 1.901-1(d), Incone Tax
Regs., provides that “The taxpayer may, for a particular taxable
year, claimthe benefits of section 901 (or claima deduction in
lieu of a foreign tax credit) at any tinme before the expiration
of the period prescribed by section 6511(d)(3)(A)”. Here,
petitioner ainms to “claimthe benefits of section 901" for 1980,

1981, and 1982 and not for 1985. The benefits which petitioner

3(...continued)

views of one Congress as to the nmeaning of prior

| egi slation have little bearing on a court's
furtherance of that duty. Such is especially true in
the instant case where few of the | egislators who voted
on the subsequent legislation * * * were nenbers of
Congress * * * [at the tine of the original

| egi sl ation].
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is attenpting to avail itself of in 1985 are the benefits of
section 904(c).

We are mndful that the Court of Clainms entered an order in

the case of Allatt v. United States, 218 C. d. 694 (1978), that

effectively allowed the taxpayer to nmake an el ection under
section 901(a) outside the 10-year period discussed herein. It
does not appear, however, that in that case the Conm ssioner
rai sed, or the court addressed, an argunent conparable to the one
made by respondent here. |In fact, the underlying opinion in
Al latt addresses only the Conm ssioner’s notion for summary
judgnment in which he sought (but the court rejected) an
interpretation of section 901 that would limt to 3 years the
time to make an el ection under section 901(a).

We hold that petitioner’s elections for 1980, 1981, and 1982
were untinely. Accordingly, we will grant respondent’s notion
for partial summary judgnent.

An appropriate order will be issued

granti ng respondent’s notion for parti al

sunmmary | udgnent.
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APPENDI X A--Informati on Shown on Oiginal Returns

Reportabl e NCL Sec. 78 For ei gn
Year t axabl e i ncone carryforward gross-up t ax _deduct ed
1980 (%1, 060, 731, 645) -0- $17, 945, 227 $34, 556, 085
1981 (489, 345, 867) -0- -0- 7,020, 844
1982 -0- $58, 634, 098 -0- 3, 631, 958
1983 -0- 331, 319, 906 -0- -0-
1984 -0- 1, 381, 445, 931 -0- -0-

1985 918, 244, 402 197, 091, 387 - 0- - 0-
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APPENDI X B--1nformati on Shown on Anended Ret urns

Reportabl e NCL Sec. 78 For ei gn
Year t axabl e i ncone carryforward gross-up t ax _deduct ed
1980 (%1, 017, 489, 081) -0- $26, 631, 706 -0-
1981 (476, 743, 564) -0- 5, 581, 459 -0-
1982 -0- $29, 960, 453 4,225,518 -0-
1983 -0- 328, 059, 940 -0- -0-
1984 -0- 1, 381, 295, 514 -0- -0-
1985 951, 917, 484 129, 375, 575 -0- -0-

Creditable Sec. 901 Sec. 902

Year foreign taxes direct tax deened t ax
1980 $43, 242, 564 $16, 610, 858 $26, 631, 706
1981 12, 602, 303 7,020, 844 5, 581, 459
1982 7,857,476 3, 631, 958 4,225,518
1983 -0- -0- - 0-
1984 -0- -0- - 0-

1985 - 0- - 0- - 0-
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APPENDI X C--Result If Petitioner Is Allowed To Change Its
Reporting for Foreign Taxes Accrued in 1980, 1981,

and 1982 From a Deduction to a Credit

Tot al Sec. 78
Sec. 901 Sec. 902 Total creditabl e deduction i ncome
Year direct taxes deened t axes foreign taxes decr eased i ncr ease
1980 $14, 997, 403 $26, 631, 706 $41, 629, 109 $34, 556, 085 $8, 686, 479
1981 6, 901, 732 5, 581, 459 12, 483, 191 7,020, 844 5, 581, 459
1982

3,631, 958 4,225,518 7,857,476 3,631, 958 4,225,518



